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Friday, 17 April 2015

To: The Meadows at Dahlgren Homeowner’s Association

Via: The Meadows at Dahlgren Board of Directors

From: Dock Committee: Dave Fedorchak, Elizabeth Buckley, Tyron

Tarlton, Robert Hatfield, Richard Orr

Subj: Dock Committee Report and Conclusions

BACKGROUND & INTRODUCTION

During the 2015 Annual Homeowners’ Meeting, and as a result of an

objection raised Mr. Bruce Frady of Lot 106A, the members of the

Association requested a Committee be chartered to conduct a review of

the dock and associated Common Area and provide recommendations

regarding the gate, posts, and dock area. 

Consistent with the Charter and Scope, the Committee has reviewed

access to the dock, history associated with the Recreational Area

Easement and Common Area, and rationale for restricting access.

This report addresses three primary issues: (1) member and guest

lawful access to the Dock Area; (2) lawful upkeep and

maintenance of the Dock and Recreational Area Easement; and (3)

conclusions and recommendations for the way ahead. Using the above

listed references and enclosures, this report summarizes the analysis

and discussions of the Committee’s work and provides conclusions and

recommendations as requested by the Association’s members.

The Committee held a meeting at the Dock Area and personally

reviewed the physical condition of the Common Area/Recreational

Area Easement. Committee members also reviewed HOA documentation

and the April 1, 2015 Legal Opinion rendered by Andrew G. Elmore,

Esquire.  Mr. Elmore was contracted for the Board of Directors as the

review provides insights and details that are relevant and applicable

to all Common Areas within the Association. Finally, the Committee

contacted the King George Sherriff’s office and solicited input from

residents familiar with the dock history (enclosures j,k,l) to better

understand the history of issues associated with the dock and

Recreational Area Easement.
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ACCESS TO THE DOCK AREA

Access to the Recreational Area Easement is currently restricted

by a gate that is secured in a semi-permanent condition. The

manner in which the gate is secured makes regular maintenance and

upkeep unfeasible and prohibits vehicle access to the

recreational area by Association members and guests. Moreover,

the semi-permanent nature of the gate precludes the transit of

emergency services if they were ever required. This concern, in and of

itself, raises potential liability concerns for the Association.

The current gate restriction was first introduced under “New

Business” during the October 2007 Board of Director’s meeting. 

During the summer of 2008, the gate was installed and was

initially controlled by lock and key. Various unsuccessful attempts

for positive gate and key control were then attempted so vehicle

access could be retained when requested by the residents. In 2012, all

ideas for retaining member vehicle access to the Recreational Area

were scrapped with the decision to permanently seal the gate to

vehicle traffic.

The Association’s records indicate that the primary reason behind

restricting access to the Recreational Area was to address the

vandalism, illusive activity, and related nusiances.  Some

residents familiar with the previous problems report a

reduction in frequency and severity of incidents since the

gate was sealed. However, a review of the subsequent minutes

from 2012 to 2014 repeatedly report that the dock area

“continues to be problematic.”  While the Committee appreciates

that increased restrictions would logically reduce incidents, it

is not clearly evident that these restrictions are optimally

effective when balanced against the overall negative impact this

vehicle restriction causes on those within the community who

frequent and use the amenities at the Recreational Area for

activities such as boating and fishing. The Committee therefore

concludes that while the sealing of the gate has provided a degree of

deterrence, we also believe the reductions of incidents across the

entire development over the past few years may also be the strongest

reason behind the recent reduction in negative incidents at the dock

area.

The Committee’s research determined the original vehicle access

and parking area – at least as far as up to the bluff – was

intentionally established by the developer, BlueGreen Properties

of Virginia, Inc., in order to ensure lot owners could fully enjoy

the view, creek and amenities located at the dock area for

fishing, picnicking, the launching of small watercraft and other

such outdoor recreational activities. The Committee also

believes this was the common understanding amongst most
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of Association’s membership when they purchased their

properties. Accordingly, the Committee concludes the adoption of

measures and rules that expressly preclude vehicle access within the

Recreational Area Easement is inconsistent with the original intent of

the developer, as well as the previous understanding under which the

Association had operated.

The Committee believes the ideas to restrict and then end

vehicle access to the Recreational Area was made without a full

understanding of Commonwealth Law, our Governing Documents, or

Plats.  These decisions were also made absent the

Membership’s full understanding of the background and

circumstances. Moreover, when the topic was raised at the Annual

Meetings the Membership’s understanding may have been influenced by

the misinterpretation that vehicle access on the recreational

easement was restricted by “the controlling documents for the

community at the King George County Courthouse.”

The Committee also concludes that the current vehicle restrictions at

the Recreational Area Easement are an unreasonable burden to many of

the Association’s members, and are likely unlawful and unenforceable

when viewed in the context of Mr. Elmore’s recent legal opinion, the

Commonwealth of Virginia Property Owners’ Association Act, precedent

established by Virginia Case Law, and the Association’s governing

documents:

a. Mr. Elmore’s response within paragraph 6a of this opinion affirms

Association member easement rights “in and to the Recreational Area

Easement”.

b. Mr. Elmore’s response within paragraph 6b of his opinion affirms auto

and truck access to the recreational easement.

c. Mr. Elmore also describes in his legal opinion, this right is

subject to the authority of the Association, through its Board, to

- under subsection (i) "establish rules and regulations for the use

of the Common Property." However, as Mr Elmore explains further,

implicit in this authority is that the rules adopted need to be

reasonable. We believe this same logic applies for access to the

Recreational Area Easement.

d. In his legal summary, Mr. Elmore references the White v.

Boundary Association Case of January 13, 2006 where the

Virginia Supreme Court ruled against a Homeowner’s

Association that exceeded its authority in the imposition of

access restrictions on Association members. This case

highlights that while the Commonwealth of Virginia Property

Owners' Association Act, Code § 55-513(A) permits HOA Boards

of Directors to adopt Common Area regulations, it provides
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this authority “except where expressly reserved by the

declaration to the members.” Pursuant to Paragraph 5 of the

Supplemental Declaration for the Meadows at Dahlgren, all Lot

Owners have an express "right and non-exclusive easement of

enjoyment in and to the Common Property for the purposes for which

the Common Property was designed.” The Committee believes unencumbered

vehicle access into the Recreational Area Easement is reasonable and

within the original design and intent of this easement. 

The Committee also considered the objection raised by Mr. Frady at

the 2015 Annual Meeting. In previous Annual Meeting Minutes from

March 2012, February 2013, and February 2014 it states the reason

behind restricting vehicle traffic within the Recreational Area

Easement is because the area has “only a footpath easement

available to the dock as registered in the controlling documents

for the community at the King George County Courthouse.” Our

review of all the governing documents to include Division Plat Lots

37, 38 and 39 Section IIIB, Meadows at Dahlgren found that the

recreational area easement is not restricted by a footpath

easement. We therefore agree that the Association’s controlling

document provide no viable reason for restricting vehicle traffic

within the Recreational Easement, at least up to the bluff that

overlooks Chotank Creek.

REPAIR & MAINTENANCE OF THE RECREATIONAL AREA

In accordance with the Association’s governing documents and

Virginia law, it is clear to the Committee that The Meadows at

Dahlgren Home Owners’ Association Inc., is obligated and

responsible for the care, inspection, maintenance, operation,

repair, restoration, improvement, renovation, alteration,

replacement and reconstruction of all the common properties within

the subdivision for the purpose for which they were intended. Not to

do so is a violation of the Home Owner Association’s specified

obligations to the property owners as a failure to take positive

action for this common property denies the property owners their

lawful rights.

a. A thorough review of the Association’s meeting minutes leads the

Committee to conclude that for the last 18 years, the maintenance

and upkeep of the recreational area has been primarily been

handled by a few volunteers without active support from the rest

of the Association. The Committeee appreciates the efforts of

those individuals and understands their frustration when incidents

undermine those efforts.  The minutes indicate that up through

March of 2003 the Association was on track to develop a “Long

Range Plan” for the dock area, but shortly thereafter the idea was

“on hold” due to other more pressing priorities and reports of

vandalism. One example is the issue with the pilings on
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seaward side of the pier rising out of the water. This has

been an issue since the winter of 1999/2000. However, this problem

has been attacked with little more than temporary band-aid solutions

that have never worked.  

b. The Committee believes there is significant interest across the

community to open, reconstruct, improve and encourage the use of

the Recreational Area Easement as was envisioned in the “Long Range

Plan” that was presented at the Annual Meeting in March of 2003. 

To wit, at the February 2014 Annual Meeting, Vic Balasi’s address

that proposed the Association get back to the “Long Range Plan”

passed unanimously. Most residents immediately appreciate the

natural beauty and great potential this area offers. But the Committee

recognizes that addressing these issues and care of the Common Area

cannot be left to a few individuals and cannot be treated as an

afterthought. If these issues are properly addressed, the Committee is

confident the Recreational Area can become a community’s crossroads

and the pride of the Meadows as most envision. 

COMMITTEE CONCLUSIONS

· That full and unencumbered vehicle access and parking up to the bluff

be immediately restored for members and their authorized guests

· That the Association’s members be immediately notified that once again

they have vehicle parking access up to the bluff that overlooks

Chotank Creek.

· That the gate can be left in place, but it should not be secured

in any way that prevents Association members from parking at the

bluff that overlooks the dock.  This Committee will take the lead on

removal of the metal straps and chain that permanently secure the gate

and will restore the gate to a condition that allows vehicle access as

it had been for the first 16 years of the Association’s existence.

· That the placement of barriers at the top of the bluff to prevent

vehicles driving down the bluff is reasonable. The Committee will lead

the effort to establish barriers at the top of the bluff.

· That this Committee remain chartered as a standing, formal “Common

Area Committee” (as outlined in the governing documents) with the

enduring mission and purpose of providing oversight of the

Recreational Area Easement and to report on any issues that arise.

The specific frequency of reporting can be an item of discussion

with the Board of Directors.  If any residents experience problems

or concerns at the dock, Committee members should be the Board of

Directors’ mechanism for investigating, addressing and resolving

the issue. Instances of crime should be reported to the Sherriff’s

Department with follow-up information provided to the BOD and
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Committee.  If subsequent monitoring determines that significant and

increasing problems are returning to the dock area, the committee will

take the lead in considering various ideas and along with the

Association’s members inputs, the Committee will ensure viable and

legal ways ahead are considered, proposed, developed and implemented.

· That the maintenance concerns within the Recreational Area

Easement be immediately and properly addressed so that the dock

and the other recreational area amenities be restored and

maintained as the Association’s governing documents direct. This

includes, but is not limited to, the repair of the pier and gazebo

as well as the replacement of the benches and tables. The

Committee will provide a detailed assessment and listing of these

requirements at the next scheduled Board of Director’s meeting. The

Committee also intends to solicit Vic Balasi’s input, experience and

support for this project. 

· That the 2014 Annual Membership meeting minutes be corrected as

Mr. Frady suggests. Under Common Area, strike the sentences: A

footpath easement is available to the dock as registered in the

controlling documents for the community at the King George County

courthouse.  Consequently, the gate remains permanently closed to

vehicles.

· That the Association refrain from making significant common property

rule and policy changes in advance of these subjects being

pre-announced and openly raised, debated, reviewed and voted on at

Annual Meetings -- particularly when the decision is not time

sensitive or when member’s freedoms and legality of the decision may

be in question.  

· That the BOD accept and endorse this report and in the interest of

transparency and full disclosure, immediately post the complete

report to the Association’s website.  The BOD should also communicate

to the membership to advise them that the report is posted and

available.

 

Committee members contributing to this report include: Dave Fedorchak,

Elizabeth Buckley, Tyron Tarlton, and Robert Hatfield. The e-mail

address provided by the BOD President on 30 March 2015 for the fifth

committee member, Richard Orr, was incorrect. This error was not

discovered until after the report was delivered to the BOD but

committee members have since made Mr. Orr aware of the report. 
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