
Recreational Easement

 

During April/May 2015 the Meadows Board of Directors requested a

clarification of the prior legal review on the use of the Recreational

Easement (Lot 37).  This opinion is being posted in the interest of

openness and is under review by the BOD.  Future actions are dependent

upon the completion of the survey and signing of an agreement between

Lot 37 and the BOD.  This is the complete correspondence set and no

further legal action is envisioned at this time.  Our lawyers

(Chadwick, Washington) responded twice and their responses are listed

in chronological order with e-mails as duplicated below:

Dick Asbell E-mail Sent 11 April 2015: Posted 30 May 2015

I really don't understand what you said about the

recreational easement and the right to park cars on someone

else's property with no indication on the plat of such a

right within that easement.  Your reference to 5.i. (Covenants) is not

relevant (in para 6.b.) in that it specifically states the right of

each lot owner to access their own lot through the common areas.  In

this case there is no access to their lot at issue but rather the use

of another's property for parking.   Those in favor of such merely

desire to reduce the length of their walk to get to the pavilion, pier

and estuary and for no other reason.  The lot is still vacant as the

owner has yet to build his home but the position of his home has to be

adjacent to the recreational easement and if we allow people to go to

the pier in their cars then that would be a huge annoyance to me were

I the lot owner.  Consequently my concern over your stated position.

Andrew Elmore E-mail Sent 17 April 2015: Posted 30 May 2015

I have revisited my opinion to the Board dated April 3, 2015 in

light of your question raised below (11 April 2015 e-mail).  As

previously addressed, we believe the recreation easement is part of

the "Common Area Property".  As such, it is subject to the reasonable

rules and regulations adopted by the Board pursuant to the recorded

documents and pursuant to Section 55-513 of the Virginia Property

Owners Association Act.  With this said, however, it is clear that the

recreation easement was not originally created as a parking area and

not burdened by any designated access streets or roads.  Although

"Common Area" as mentioned, the recreation easement is not real

property owned by the Association, rather it is part of Lot 37.  As

such, the Association's authority to determine what occurs with the

recreation easement is more limited.

The recorded documents, including the Plats, make no reference or

indication that the recreation easement is to accommodate parking of

vehicles.  With this said, due to the geographical size of the

subdivision, it is not unreasonable to contemplate that parking of
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vehicles on the recreation easement logically accommodates the

intended access and use of the area by the Lot Owners.  Furthermore,

one could argue that the Association's rule-making authority over

common area property would include the authority to permit vehicular

parking in the recreation easement so long as the general purpose of

the area was not compromised.

In revisiting this issue, however, we believe that the courts of the

Commonwealth would adopt a stricter interpretation of the scope of

permitted use of the recreation easement area, especially in light of

the fact that it exists solely on a Lot.  Because the recorded

documents, including the Plat, do not speak to a parking area, we

believe that a court would find the permitting of vehicular parking on

the recreation easement area would be an expansion of the intended use

beyond the scope of the Association's authority.

Accordingly, although we believe there is a colorable argument that

parking could be permitted in the recreation easement area, for the

reasons stated, we believe the better interpretation is the one that

favors a least intrusive use of the area, which would not include

vehicular parking.

I trust this is helpful and please call with any questions.

Andrew Elmore

BOD Recreational Easement Letter Sent 30 April 2015: Posted 30

May 2015 (click link here to read letter)

Andrew Elmore E-mail Sent 21 May 2015; Posted 30 May 2015

I write in response to the letter to me from John Lundberg, Jr.,

President of Meadows At Dahlgren Homeowners Association, Inc.

("Association") dated April 30, 2015.  By reference, I incorporate my

previous two opinions provided to the Association's Board of Directors

("Board") by emails to you dated April 3 and April 17, 2015.

I appreciate and understand the history of the Declarant, Association

and membership uses of the recreational easement area over the years. 

Although such history reflects what appears to be a logical and

reasonable approach towards vehicular parking and access on and to the

area, I do not believe it is an adequate factual underpinning to

support a change of my opinions.  As a result, we stand by our

opinions and conclusions previously provided.

With this said, I remind the Board, as previously stated, that we

believe there is a colorable argument that the use of the recreational
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easement area could contemplate reasonable vehicular use and access,

but we believe that the better interpretation is narrower and would

not contemplate such use.  Consequently, the Board could proceed with

permitting vehicular parking and access to the area as long as the

Board appreciates that if the Owner of Lot 37 initiated legal action

against the Association to attempt to curtail such use and access, the

Association would most likely NOT prevail.  If litigation of this ilk

were initiated the prevailing party would be entitled to recover its

attorneys' fees and costs related to the matter.

Thus, the path of least resistance on this matter would be for the

Board to formally obtain written permission (ideally in a recorded

instrument) from the Owner of Lot 37 that would permit reasonable

vehicular parking and access on and over the recreational easement

area.  Unless and until that could be consummated, the Board should be

mindful of the limitations as we have mentioned and proceed

accordingly from this informed perspective.

I trust this is helpful and I thank you for your patience.

Andrew G. Elmore, Esquire | Chadwick, Washington, Moriarty, Elmore &

Bunn, P.C.
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