
Request for Legal Opinion on Crooked Creek Easement

 

During March 2015 the Meadows Board of Directors requested a legal

review and opinion on the use of the Crooked Creek to Granview

easement.  This opinion is being posted in the interest of openness

and is under review by the BOD as to future action and clarification

as necessary.  Our lawyers (Chadwick, Washington) responded via e-mail

as duplicated below:

Received-4/1/2015  Posted-4/4/2015

To:      Members of the Board of Directors ("Board") of Meadows At

Dahlgren Homeowners Association, Inc. ("Association").

I am writing in response to the Board's request to respond to the many

issues raised in President Lundberg's letter to me dated March 6,

2015.  For the purposes of this response, please note the reference to

the documents that are applicable to our response, as follows:

1. Letter from Ms. Boyd to me dated February 27, 2015 ("Boyd

Letter").

2. Letter from President Lundberg to me dated March 6, 2015

("Lundberg Letter").

3. Association's Articles of Incorporation ("AOI").

4. Association's Bylaws ("Bylaws").

5. Declaration of Protective Covenants of The Meadows At Dahlgren

recorded in Deed Book 300, Page 156 in the Clerk's Office for the

Circuit Court of King George County, Virginia ("Clerk's Office) on

July 12, 1997 ("Declaration").

6. Supplement To The Declaration For The Meadows At Dahlgren recorded

in the Clerk's Office on January 25, 1999 in Deed Book 327, Page

619 ("Supplemental Declaration").

7. Deed of Easements And Common Property Maintenance Agreement For

The Meadows At Dahlgren, recorded in the Clerk's Office on January

25, 1999 in Deed Book 327, Page 628 ("Deed of Easements").

8. Virginia Property Owners' Association Act, Section 55-508 et seq.,

Code of Virginia ("Act").

Issue 1

a.  What is the definition of an Access and Utilities Easement?

The Act, Declaration and Supplemental Declaration are void of an

express definition of the Access and Utilities Easement, however, the

Deed of Easements refers to the "Access and Utilities Easement" as

being "(regardless of width, which shall include all "Turnaround" and

cul-de-sac areas and all extensions of the road improvements across

property now or formerly owned by CSX as son on the Plats."  In

addition, we believe that any Access and Utilities Easement would

consist of the areas designated as such on the 22 recorded plats

("Plats") that are expressly referenced in the Deed of Easements in
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Exhibit A-1.  Finally, we look to Article II, Section 16 of the

Declaration, which describes easements as follows:

"for the purpose of installation of utility lines and for the right of

ingress and egress within the subdivision, including but not limited

to electric lines, telephone lines, water lines and roads.  Said

easements are to be thirty feet (30') in width along all roadways and

twenty feet (20') in width along all lot side lines and lot rear

lines."

Based on the foregoing, our conclusion is that the Access and

Utilities Easements are the easements shown on the Plats that are of

the dimensions and purposes described above.

b.  If there are not utilities present does the easement exist?

The easement remains in existence because there has been no event that

has extinguished them.  The easement was, in part, created so as to

accommodate utilities.  It was not conditioned on a date certain for

the utilities to be installed, if ever.  In this regard, I agree with

the conclusions of Ms. Boyd with respect to the continued existence of

the easements.

c.  What is the definition of common area?

The Declaration does not define "common area" or "common properties",

however, the Supplemental Declaration does and we believe that the

Supplemental Declaration is to be read in concert with the Declaration

and serves to provide additional covenants and restrictions that run

with the title to the property, including the Lots, that is subject to

the Declaration.  Recital C. of the Supplemental Declaration provides

that the "Common Property" is the "private roads, common driveways and

amenities located within The Meadows At Dahlgren."

Note that we believe the Association is subject to the Act because its

Declaration and Supplemental Declaration satisfy the conditions of

applicability to the Act in accordance with Section 55-508 and

55-509.  The Act defines Common  Area as "property within a

development which is owned, leased or required by the declaration to

be maintained or operated by a property owners' association for the

use of its members and designated as common area in the declaration."

We also note that Exhibit "A" of the Deed of Easements in paragraph 1

provides that the "Common Property" includes a long list of items,

including under (a) "Access and Utility Easement" (regardless of

width)".  We believe that the Deed of Easement constitutes a

supplement to the Supplemental Declaration and, therefore, is to be

read along with the Declaration and Supplemental Declaration as part
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of the covenants, conditions and restrictions in the chain of title to

all Lots in the Subdivision.  This is so pursuant to paragraph 1 of

the Deed of Easements which provides, in pertinent part, that "the

foregoing transfer is made subject and subordinate to that certain

Supplement to the Declaration for The Meadows At Dahlgren made by

Declarant and the Association of even date hereof..."  (emphasis

added).

As a result, it is our opinion that the "Common Property" in the Deed

of Easements is to be included with the "Common Properties" in the

Supplemental Declaration all of which would be "common area" for the

purposes of the Act.  The inclusion of the easements as part of the

common property is consistent with the Bylaws, which, pursuant to

Article I, Section 3c, provides that ""Common Properties" shall mean

and refer to those areas of easements shown on any recorded

subdivision plat of The Properties and intended to be devoted to the

common use and enjoyment of the owners of the lots in the

subdivision."

Consequently, and in summary pursuant to the foregoing, we believe

that the common area of the Association is comprised of the "private

roads, common driveways and amenities located within The Meadows At

Dahlgren" as set forth in the Supplemental Declaration as well as all

of the Common Property described in Exhibit A of the Deed of

Easements.

d.  Is the questioned access and utility easement still legally in

place and enforceable?

Yes, for the reasons stated in our response to 1.a. above.

e.  Does the questioned easement meet the definition of common

area/properties as defined in both Meadows At Dahlgren (sic

Declaration) and State of Virginia statutes?

Yes.  See our response to 1.c. above.

f.  Do all Association members and invited guests have access to

utilize the easement as a pedestrian and equestrian ingress/egress

easement without approval of the homeowners of the easement?

From a general perspective, it is important to comment on the

fundamental nature of easements, which is that they simultaneously

burden the real property of the Owner of the Lot wherein they are

located and benefit those who are entitled to use the easement.  The

Access and Utility easements referenced in the Declaration and Deed of

Easements and expressly designated on the Plats were created and

contained within the chain of title to the property that is part of
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the Subdivision.  Accordingly, all Owners of Lots containing Access

and Utility Easements took legal notice of these easements when they

acquired ownership of their Lot.

It is our opinion that all Lot Owners are permitted to utilize the

Access and Utility Easements for the purposes of "ingress and egress

within the subdivision" pursuant to Article II, Section 16 of the

Declaration.  Note, we believe that the pedestrian use over the

easements is on all of the Access and Utility Easements located on the

Plats.  Equestrian use of the easements is, however, limited. 

Although there is a colorable argument that there is no equestrian

easement rights, but rather nuptial rights due to the creation the

"Bridal path easements" in Article II, Section 16, we believe that

"bridle" was actually intended.  In any event, the bridle easements

run concurrent with the utility easements but only "along the traveled

roadways."  Consequently, we believe that there are no equestrian

ingress and egress easements in the subdivision other than within the

Access and Utility Easements along the traveled roadways.

Within the easement areas and subject to the conditions described,

utilization of the easement areas by the Lot Owners in the Subdivision

does not require the consent of the Owner of the Lot.  As a corollary,

the Owner of the Lot burdened by an Access and Utility Easement is not

lawfully permitted to interfere with the right of the Lot Owners to

have access over and through the Lot within the easement area.

g.   Can any of the affected homeowners where the easement crosses the

property (Lots 109B, 101A, 86A, 87 and 110) prevent use of the

easement through legal action or other means?

Our client, of course is the Association, thus we are not writing to

provide any legal advice for any specific, or group of, Lot Owner(s). 

With this said, we believe the Access and Utility Easements remain

viable and that those burdened by such easements would have a

difficult time attempting to legally prevent the use of the easements

by other Lot Owners in a manner consistent with their

creation.                  

h.  Can any of the affected homeowners (re:  in g above) prevent the

Association from providing maintenance of the area as defined in the

governing documents of the Meadows At Dahlgren?

The Association has the affirmative obligation to maintain the common

property pursuant to paragraph 1 of the Supplemental Declaration. 

Consequently, we believe that a Lot Owner burdened by an Access and

Utility easement would be violating the Association's right of access

for maintenance over the area if he attempted to prevent the

Association from performing maintenance thereon.  So, my answer is
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that unless the affected Lot Owner has a court order providing

otherwise, such Lot Owner cannot lawfully prevent the Association from

providing maintenance to the Access and Utility Easement.

i.  Can the Association make rules to preclude the use of the easement

by any of the members of the Association or guests and, if so, does

this cause the easement to be vulnerable to adverse possession?

Pursuant to Paragraph 5 of the Supplemental Declaration, all Lot

Owners have an express "right and non-exclusive easement of enjoyment

in and to the Common Property.  This right is subject to the authority

of the Association, through its Board, to - under subsection (i)

"establish rules and regulations for the use of the Common Property." 

Implicit in this authority is that the rules adopted by the Board

would need to be reasonable.  A rule that expressly precluded the use

of the easement area for certain members would, on its face, be

unreasonable and, therefore, unenforceable.  With this said, there may

be certain scenarios that would justify an enforceable rule

prohibiting the use of the easement area by a Lot Owner and the

viability of any such scenario would need to be evaluated on a case by

case basis.  In summary, however, it is important to appreciate that

vested easement rights over Common Area property in a community

association's covenants are held in high regard by the Virginia

Supreme Court.  See:  White v. Boundary, 271 Va. 50, 624 S.E.2d 5

(2006).

We do not believe that the Board's adoption of rules and regulation,

or lack thereof, has an impact on adverse possession.

Issue 2.

Does the HOA have the responsibility to create and/or maintain the

area in question regardless of a vote by the association members to

the contrary (See Attachment 3)? If so, what is the definition of

maintenance, specifically:  would the easement be restored to the

recorded 30’ wide area as reflected or some lessor amount for the

requested trail?

The Association's obligation for maintenance on the common property is

affirmatively established by paragraph 1 of the Supplemental

Declaration.  This obligation could be changed via an amendment, which

pursuant to Article IV, Section 6 of the Declaration, would require

the approval of at least two-thirds (2/3rds) of all Lot Owners.

The Act and the Association's documents do not define maintenance,

thus we may apply a common law definition.  To that end, Black's Law

Dictionary, 5th Ed. defines maintenance in this context as:  "the

upkeep, or preserving the condition of the property to be operated." 
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Thus, with respect to the Access and Utility Easements, we believe the

level of maintenance would be to insure that there is a clear and safe

passageway over the easement for pedestrian use and for equestrian use

on the areas where there are bridle easements.  Any path or trial in

the easement area would not need to be 30' wide, rather it would need

to be functional and located entirely within the 30' wide easement

area.

Issue 3.

If the members of the association vote against the creation and

maintenance of the questioned area can the BOD legally levy a special

assessment as outlined in the governing documents of the HOA on each

and every member of the Association for the purpose of improving the

area in question?

Pursuant to Article II, Section 14 of the Declaration, the Association

may levy a special assessment for the purpose of supplementing the

annual assessment if there are inadequate funds available to maintain

something that is the obligation of the Association to maintain or for

"any special project."  In this context, a special assessment for

improving the Recreational Area would be the appropriate use of a

special assessment and would be something that would require the

approval of two-thirds (2/3rds) of the Members voting at meeting in

which a quorum was established.  We believe, however, that the

Association could not properly levy a special assessment to improve

the Access and Utility Easements because improving such area would be

outside the scope of the easement.  A special assessment for

maintenance of the Access and Utility Easements would be proper.

As you are probably aware, Section 55-514A of the Act expressly

provides the authority for the Board to levy special assessments.  We

do not believe the Board could levy a special assessment under the Act

for an improvement because that is outside the scope of the authority

for special assessments as defined under Sec5ion 55-514A.

Accordingly, we believe that the Board of Directors does not possess

the unilateral authority to levy a special assessment for the purpose

of improving the Recreational Area or any part of the Access and

Utility Easements.

Issue 4.

What is the liability of the HOA if residents, invited guests, or

trespassers are injured/killed while utilizing the roads/common

areas/recreational areas?

The Association has the obligation to maintain, repair and replace the
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roads, common areas and recreational areas.  Accordingly, it has a

duty to make sure that those areas are in a condition whereby they may

be utilized for their intended purpose in a safe and reasonable

manner.  Failure by the Association in achieving such standards could

result in liability for the Association if someone were injured or

killed.  Consequently, the Association should make sure that it

carries an adequate amount of premises liability insurance for these

areas.  If the Board is uncertain as to whether current insurance

amounts are adequate it should meet with its insurance agent and

review and evaluate the risks for the Association with respect to

premises liability and procure the recommended amount of insurance

coverage.   See Section 4 of the Supplemental Declaration for the

Association's minimum insurance requirements.

Issue 5.

What is the liability to the respective homeowners in which an

easement runs through their property re: 4 above?

If a Lot Owner is burdened by an Access and Utility Easement and is

consistent with certain behavior with respect to the easement area,

the Lot Owner should not be exposed to any legitimate liability.  The

behavior necessary to achieve this objective would be:  a) not doing

anything to interfere with or block the reasonable use of the easement

area by those entitled to use it as originally intended; b) not taking

any action that would compromise the safety of pedestrian and

equestrian use of the easement area in a manner consistent with the

original intent; and c) making reasonable efforts to timely notify the

Association of any condition of the easement area that would be likely

to compromise the safe use of the easement area.  This would include

the obligation to reasonably inspect the easement area after

experiencing weather conditions, such as heavy rain or high winds,

that could result in unsafe conditions in the easement area.

6. Unrelated to the questions above, the Meadows at Dahlgren contains

a “Recreational Easement” within Section I, Lot 37 (See Attachment 4),

which adjoins the community dock and recreation area.  Please provide

the following:

a.      Define Recreational Easement.

This term is not defined by the Act, Declaration or Supplemental

Declaration.  The "Recreational Area" is that certain portion of real

property in the Subdivision that is more specifically described in

paragraph 2 of Exhibit A of the Deed of Easements.  As part of the

Common Property, all Lot Owners have affirmative easement rights in

and to the Recreational Area.  Consequently, in the context of the

Association, we would define "Recreational Easement" as the easement

 7 / 8

Phoca PDF

http://www.phoca.cz/phocapdf


Request for Legal Opinion on Crooked Creek Easement

 

rights that all Lot Owners have in and to the Recreational Area.

b.      Can the HOA legally allow auto/truck access across a

“recreational easement” with the subsequent parking of those vehicles

on the easement? (no road markings are indicated on Lot 37 for this

easement contrary to other easements within the community where roads

are located)?

Yes, pursuant to paragraph 5(i) of the Supplemental Declaration.  Such

auto and truck access should not, however, be so intrusive as to

reasonably defeat the use,  access and enjoyment of the Recreational

Area by the Lot Owners.  

c.       Does the American Disabilities Act ("ADA") apply to common

areas/recreational easements within the Meadows at Dahlgren as we are

not an 8A development?

As long as the Association's common areas and recreational easements

are used exclusively for Lot Owners and their guests, then such use

would not be considered a public accommodation.  The ADA is not

applicable to private residential community associations that do not

have any public accommodation features or use of the property.  If,

however, the Association permitted persons from the general public to

use the common areas and recreational easements, then the ADA would

apply.

I trust this is helpful and I welcome your call with any questions.

Andrew G. Elmore, Esquire | Chadwick, Washington, Moriarty, Elmore &

Bunn, P.C.
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